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of the Pollution Control Board of the State of Illinois: ENVIRONMENTAL GROUPS’ 

RESPONSE TO FIRST NOTICE COMMENTS on behalf of Prairie Rivers Network, Illinois 

Citizens for Clean Air and Water, Environmental Integrity Project and Environmental Law & 

Policy Center (collectively, “Environmental Groups”) copies of which are attached hereto and 

herewith served upon you. 
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_____________________ 
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       Staff Attorney 
       Environmental Law and Policy Center 
       35 East Wacker Drive, Ste. 1600 
       Chicago, IL 60601 
       312-795-3747 
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ENVIRONMENTAL GROUPS’ RESPONSE TO FIRST NOTICE COMMENTS 

 
I. Response to Board Issue No. 1 of 2/7/14 Order 

In its latest round of comments, the Agricultural Coalition has asked the Board to exempt 
unpermitted large CAFOs claiming the agricultural stormwater exemption from the requirements 
in 502.510(b), including the requirement to land apply livestock waste using nutrient 
management practices that ensure appropriate agricultural utilization of nutrients. We find this a 
bit curious given the Agricultural Coalition’s repeated insistence that the Illinois rule be 
consistent with the federal CAFO rule.  

Under the federal rule, in order to qualify for the agricultural stormwater exemption, a CAFO 
must comply with minimum elements set forth in 40 CFR 122.42 (e)(1)(vi)-(ix).1 These elements 
include, like the Board’s First Notice Opinion and Order, mandates to 1) identify appropriate site 
specific conservation practices, 2) identify protocols for appropriate testing of livestock waste 
and soil, 3) establish protocols to land apply livestock waste in accordance with site-specific 
nutrient management practices that ensure appropriate agricultural utilization of the nutrients in 
livestock waste and 4) identify and maintain specific records documenting the implementation of 
these elements.  As shown here, keeping records documenting implementation of the minimum 
elements is an additional requirement for qualification for the exemption under the federal rule.  
An Illinois rule that requires only record keeping is clearly not consistent with the federal CAFO 
rule, not to mention nonsensical. How does a CAFO keep records consistent with minimum 
requirements if those requirements do not apply to the CAFO?   

The Agricultural Coalition proposes these latest amendments in the name of flexibility, yet there 
is already great flexibility within 502.510(b). For instance, 502.510(b), (2) and (3) require only 
“adequate” land application area and storage, with no specific mandate for determining 
adequacy.  502.510 (b) (5), (8), (9), (10) and (4) leave it to the CAFO operator to determine  

1 For unpermitted large CAFOs, a precipitation-related discharge of manure, litter, or process wastewater from 
land areas under the control of a CAFO shall be considered an agricultural stormwater discharge only where 
the manure, litter, or process wastewater has been land applied in accordance with site-specific nutrient 
management practices that ensure appropriate agricultural utilization of the nutrients in the manure, litter, or 
process wastewater, as specified in § 122.42(e)(1)(vi) through (ix).  40 CFR 122.23(e)(1).  
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appropriate clean water diversions, conservation practices, testing protocols, site specific nutrient 
management practices and  the proper method of managing mortalities to ensure safe disposal.   

In addition, many of the requirements in 502.510(b) provide basic, fundamental protections for 
water quality and people. 502.510(b)(4) requires “proper” handling of mortalities, (b)(6) 
prohibits direct contact of animals with waters, (b)(7) requires safe handling of chemicals and 
contaminants, (b)(11) provides a buffer between livestock waste application and nearby homes, 
and (b)(14) requires a pollution prevention and control plan in the event of spills. It is hard to see 
how these basic protections could be trumped by an apparent desire for unbridled flexibility.  

The Agricultural Coalition also wants the agricultural stormwater exemption to apply to 
stormwater related discharges from areas under the CAFO’s control in addition to land 
application areas.   For these discharges they don’t want any of the 502.510(b) requirements to 
apply and they don’t want to maintain any records whatsoever regarding management of these 
areas. There is no explanation offered to support the complete lack of oversight proposed by the 
Agricultural Coalition. Although the Coalition cites the Alt case to support its expansion of the 
agricultural stormwater exemption to additional land areas, even the discharges from the 
farmyard that qualified for the agricultural stormwater exemption in the Alt case were subject to 
the federal minimum elements regarding agricultural stormwater discharges.  See Alt v. U.S. 
EPA, 2:12-CV-42, 2013 WL 5744778, at 2-3 (N.D.W. Va. Oct. 23, 2013).  

Moreover, it’s a bit late in the proceedings to propose an expansion of the stormwater exemption 
that is not currently recognized by any Illinois court or by the 7th Circuit Court of Appeals. The 
Alt case is a West Virginia case currently under appeal in the 4th Circuit.  (Alt v. U.S. EPA, 4th 
Cir., No. 13-2534, appeal filed 12/23/13), and the Board has had no opportunity to hear 
testimony from any witness regarding the implications of expanding the agricultural stormwater 
exemption as proposed. 

The provisions in Section 502.510(b) are basic best management practices to control water 
pollution.   According to the Illinois EPA, these practices are necessary requirements for large 
unpermitted CAFOs “to ensure that contribution of pollutants from these facilities into waters of 
the U.S. is minimal.”2   
 
Given the high degree of flexibility already provided to unpermitted large CAFOs claiming the 
agricultural stormwater exemption and the importance of providing basic protections, we urge 
the Board to reject the proposed amendments to 501.405, 502.500, and 502.600, and to retain the 
language proposed in the First Notice.  
 
 

2  IIllinois EPA, Prefiled Answers to prefiled questions of the Agricultural Coalition, August 14, 2013, at 7. 
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II. Response to Board Issue No. 3 of 2/7/14 Order 

The Board’s First Notice Opinion and Order prohibits the application of livestock waste on steep 
slopes greater than 15% (Section 502.620(g)).  The Illinois EPA originally proposed this 
prohibition because at the time such a prohibition was contained within the Illinois NRCS Waste 
Utilization 633 Conservation Practice Standard (p. 31, Technical Support Document).  This 
standard is no longer being used in Illinois, and the Agricultural Coalition was correct to point 
out that the new Illinois NRCS Nutrient Management 590 Standard does allow for application on 
slopes greater than 15% provided injection or incorporation is utilized (590-5).   
 
The NRCS 590 Standard was modified in 2013, with some changes reflecting input from 
multiple stakeholders, including members of the Agricultural Coalition and the Environmental 
Groups.  In some cases, input was provided privately to NRCS.  The exact provision in the 590 
Standard cited by the Agricultural Groups was not included in the drafts we reviewed as a 
stakeholder.  The last draft we saw was in November 2012, and the only similar provision it 
contained was: “Manure may be surface applied to pasture without injection or incorporation on 
slopes up to 15%” (emphasis added).  We do not know why NRCS switched from a prohibition 
in the 633 Standard to a conditional restriction in the 590 Standard.  Since we have not seen 
scientific evidence to support the weakening of NRCS’s standards, nor did the Agricultural 
Coalition provide scientific evidence of their own, we caution the Board against removing the 
prohibition of waste on slopes greater than 15%.  Runoff likelihood increases with slope, and 
Illinois EPA is on record as saying they believe a prohibition of waste application on slopes 
greater than 15% is essential (p. 31, Technical Support Document).   
 
Illinois’ livestock regulations have not been written to achieve complete consistency with NRCS 
standards.  Moreover, the 590 Standard defers to state regulations by requiring manure 
application to meet all applicable state regulations (590-5).  As such, the state regulations 
control.  Rather than deleting 502.620(g) as proposed by the Agricultural Coalition, the Board 
might consider the following amendment:   
 
g) Land application of livestock waste is prohibited on slopes greater than 15% unless 

injected or incorporated within 24 hours. 
 
We do not believe this would be duplicative of 502.620(f), but rather a more stringent criterion 
on slopes greater than 15%.  However, this amendment poses pollution threats.  While 
incorporation is considered a best management practice, our fear is that on such steep slopes the 
soil disturbance caused by incorporation could lead to greater erosion and associated waste loss.  
We recommend that the Board keep the language of the First Opinion and Order. 
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Dated: February 21, 2014    Respectfully Submitted, 
 
        

        
______________________ 

       Jessica Dexter 
       On Behalf of Environmental Groups 
       Environmental Law and Policy Center 
       35 East Wacker Drive, Ste. 1600 
       Chicago, IL 60601 
       312-795-3747 
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CERTIFICATE OF SERVICE 
 
I, Jessica Dexter, hereby certify that I have filed the attached NOTICE OF FILING and   
 
ENVIRONMENTAL GROUPS’ RESPONSE TO FIRST NOTICE COMMENTS upon the  
 
attached service list by depositing said documents in the United States Mail, postage prepaid (or  
 
via email where indicated) in Chicago, Illinois on February 21, 2014. 
 

 
Respectfully submitted, 

                                                                                     
Jessica Dexter 
Staff Attorney 
Environmental Law and Policy Center 
35 East Wacker Drive, Suite 1600 
Chicago, IL 60601 
312-795-3747 
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Matthew Dunn 
Jane E. McBride 
Division of Environmental Enforcement 
Office of the Attorney General 
500 South Second Street 
Springfield, IL 62706 
 
Virginia Yang 
Deputy Legal Counsel 
Illinois Department of Natural Resources 
One Natural Resources Way 
Springfield, IL 62702-1271 
 
Brett Roberts 
United States Department of Agriculture 
2118 West Park Court 
Champaign, IL 61821 
 
Warren Goetsch 
Illinois Department of Agriculture 
P.O. Box 19281 
801 East Sangamon Avenue 
Springfield, IL 62794-9281 
 
Mitchell Cohen 
General Counsel 
Illinois Department of Natural Resources 
One Natural Resources Way 
Springfield, IL 62702-1271 
 
Matt Robert 
United States Department of Agriculture 
2118 West Park Court 
Champaign, IL 61821 
 
Ted Funk 
University of Illinois Extension 
332 E. Ag. Eng. Science Building 
1304 W. Pennsylvania Ave 
MC-644 
Urbana, IL 61801 
 
 
 
 

Illinois Department of Public Health 
535 West Jefferson 
Springfield, IL 62761 
 
Laurie Ann Dougherty 
Executive Director 
Illinois Section of American Water Works 
545 South Randall Road 
St. Charles, IL 60174 
 
Jeff Keiser 
Director of Engineering 
Illinois American Water Company 
100 North Water Works Drive 
Belleville, IL 62223 
 
Illinois State University 
Campus Box 5020 
Normal, IL 61790-5020 
 
Marvin Traylor 
Executive Director 
Illinois Association of Wastewater Agencies 
241 North Fifth Street 
Springfield, IL 62701 
 
Alec M. Davis 
Illinois Environmental Regulatory Group 
215 East Adams Street 
Springfield, IL 62701 
 
William D. Ingersoll 
Brown, Hay & Stephens, LL.P. 
700 First Mercantile Bank Building 
205 South Fifth Street 
P.O. Box 2459 
Springfield, IL 62705-2459 
 
Tim Maiers 
Director of Industry & Public Relations 
Illinois Pork Producers Associate 
6411 S. Sixth Street Rd.  
Springfield, IL 62712 
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Nancy Erickson 
Paul Cope 
Bart Bittner 
Illinois Farm Bureau 
1701 N. Towanda Ave 
P.O. Box 2901 
Bloomington, IL 61702 
 
Lindsay Record 
Executive Director 
Illinois Stewardship Alliance 
401 W. Jackson Parkway 
Springfield, IL 62704 
 
Kendall Thu 
Illinois Citizens for Clean Air and Water 
609 Parkside Drive 
Sycamore, IL 60178 
 
Claire A. Manning 
Brown, Hay & Stephens, L.L.P. 
700 First Mercantile Bank Building 
205 South Fifth Street 
P.O. Box 2459 
Springfield, IL 62705-2459 
 
Jim Kaitschuck 
Executive Director 
Illinois Pork Producers Associate 
6411 S. Sixth Street Rd. 
Springfield, IL 62712 
Jim Fraley 

Illinois Livestock Development Group 
1701 N. Towanda Ave 
P.O. Box 2901 
Bloomington, IL 6 1702-2901 
 
Illinois Beef Association 
2060 West Ties Ave 
Suite B 
Springfield, IL 62704 
 
Karen Hudson 
Families Against Rural Messes, Inc. 
22514 West Claybaugh Rd 
Elmwood, IL 6 1529-9457 
 
Jack Darin 
Sierra Club 
70 East Lake Street 
Suite 1500 
Chicago, IL 60601-7447 
 
Arnie Leder  
1022 N. 40th Road  
Mendonta, IL 61342  
 
Brian J. Sauder 
Central Illinois Outreach & Policy 
Coordinator 
1001 South Wright Street Room 7 
Champaign, IL 6180 
 
Electronic service by agreement:

 
Esther Lieberman  
League of Women Voters     
815 Clinton St    
Galena, IL 61036 
 
Albert Ettinger 
53 West Jackson  
Suite 1664 
Chicago, IL 60604 

Joanne M. Olson 
Deborah J. Williams 
IL EPA 
1021 North Grand Avenue East  
P.O. Box 19276 
Springfield, IL  62794 
Joanne.olson@illinois.gov 
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